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 Many people behave unreasonably.  Often 
they do so because they believe unreasonable 
things.  Such people have advocates at the highest 
levels of government who exert continual efforts 
to allow and encourage unreasonable beliefs to 
be acted on, even when such behavior hurts other 
people.  Invariably, it is said that this is claimed to be 
necessary for “religious freedom.”
 At the same time, legal institutions of the 
civilized world – and to the degree that such institu-
tions are civilized – recognize that an essential ele-
ment – perhaps the essential element – of the law, 
and certainly of the law’s underlying concern with 
morality, is a personal responsibility to behave rea-
sonably.  The “reasonable person” is now one of the 
most well-known and pervasive “legal fictions.”  The 
idea is that the standard of judging people’s behav-
ior – in both civil and criminal matters – is by com-
parison to what a hypothetical “reasonable person” 
would do in like circumstances.  This has not been as 
simple to apply as might be supposed though.  For 
what is it to behave “reasonably?”  Some have said 
that it provides an excuse for judges to apply their 
own discretion as “reasonable persons.”  At other 
times, the idea has been equated with the idea of 
the “ordinary,” “average,” “typical” or “normal” person.  
This may be an easier standard – such people are 
easier to conceive of – but such people are not nec-
essarily reasonable and may be quite unreasonable.
 Another consideration is that the concept 
was first formulated as the “reasonable man.”  This 
would arguably lead to injustice when the appli-
cable standard should be that of the “reasonable 
woman,” as may happen in cases of sexual harass-
ment and domestic violence.  And should people of 
one culture be judged by the standards of a “rea-
sonable person” of another culture?  Should those 
with diminished capacity or limited experience be 
judged by a standard of the generic “reasonable 
person?”  How far should such allowances and par-
ticularization go?  If extended to making allowances 

for personal idiosyncrasies and even unreasonable 
beliefs and attitudes it defeats the point and pur-
pose of a uniform standard.  The bigot is excused 
from invidious discrimination, parents are permitted 
to substitute prayer for necessary medical care of 
their children, the sexual predator is free to engage 
in sexual harassment and – why not? – even the 
murderer must be held blameless for “reasonably” 
obeying a divine command to kill.
 “Religious freedom” is not a license to harm 
others because one holds unreasonable beliefs.  One 
is free to believe in the absurd, of course, and even 
to hold that believing absurdities is made a virtue 
through “religious faith.”  But one cannot be excused 
from behaving reasonably when it injures others.  
Indeed, in that case the very fact that one must hold 
beliefs “by faith” shows that they are unreasonable 
as no one holds a reasonable belief “by faith.”  No 
less than the late Supreme Court Justice Antonin 
Scalia recognized the hazards of allowing anyone, at 
their discretion, to substitute unreason for the “com-
mon sense” of reason:

“To make an individual’s obligation to obey [the] 
law contingent upon the law’s coincidence with 
his religious beliefs, … permitting him, by virtue of 
his beliefs, ‘to become a law unto himself,’ [Reyn-
olds v. United States, 98 U.S. at 167] contradicts 
both constitutional tradition and common sense. 
… [this] would be courting anarchy, but that dan-
ger increases in direct proportion to the society’s 
diversity of religious beliefs, and its determination 
to coerce or suppress none of them.” (1)

 The idea of the “reasonable person” – that 
one’s obligations – moral and therefore, in principle, 
legal – amount to applying reason to the circum-
stances and not just mechanically following a myr-
iad of rules is a true milestone of human progress.  
It goes back at least as far as Aristotle’s idea of the 
“reasonable man” and that “the law is reason, unaf-
fected by desire.”(2)  Curiously, it bears comparison 
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to Saint Paul’s more obscure notion that one can be 
freed from the burdensome duty of adhering to the 
letter of a law made up of innumerable rituals (Old 
Testament Jewish Law) by substituting a general 
principle of regard and love for one’s fellow human 
beings as preached by the New Testament gospels.  
Or, as Thomas Aquinas put it less confusedly:

“The law that is in us by nature is nothing else 
than the reasoning creature’s sharing in the eter-
nal law.”(3)

 Nothing there about “religious freedom” ex-
ceptions or even divine edicts!
 But consider how Immanuel Kant expressed 
his view of the single standard of human behavior:

“Act only according to that maxim whereby you 
can, at the same time, will that it should become a 
universal law.” (4)

 Not even a mention of reason there, but, 
clearly, it requires massive reasoning to discern and 
apply this standard.  It is one that everyone can 
agree should be exercised and applied in all circum-
stances.  This lines up with reason as “the eternal 
law.”
 Why be reasonable then?  Being reasonable 
is a legal obligation, at least when the law does not 
mistakenly excuse being unreasonable.  Reason is 
the underlying principle of law, the opposite of arbi-
trary caprice or desire.  We are not always reasonable 
– we cannot reason perfectly and consistently – but 
the more reasonable we are the better we can meet 
our moral obligations to others and, perhaps, in an 
important sense, to ourselves.

(1) Employment Division v Smith (1990) 494 U.S. 872
(2) Politics, Book III 1287a.32
(3) Summa Theologiae, in Thomas Aquinas Selected 
Philosophical Writings p 419 (Timothy McDermott 
trans., 1993)
(4) Grounding for the Metaphysics of Morals. Trans-
lated by Ellington, James W. (3rd ed.). Hackett. p 30
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“Suppose, then, that there is some end of the 
things we pursue in our actions which we wish 
for because of itself, and because of which we 

wish for the other things; and we do not choose 
everything because of something else, since if 

we do, it will go on without limit, making desire 
empty and futile; then clearly this end will be 

the good, i.e., the final good.” - Aristotle


